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Letter from the Editor

The whole conveyancing process as we know it is in danger of being radically
changed as a result of pending legislation in Congress.

H.R. 1858 would allow bank holding companies to buy or establish insurance com-
panies and agencies (this would include title insurance). | feel that if this bill is
passed the next logical step would be that these captive agencies or companies
will move to control the whole closing process.

It is imperative that you contact your members of Congress and voice your opposi-
tion to H.R. 1858 and any other proposed legislation that would permit banks to
control the closing process.

Have we so soon forgotten the lack of checks and balances that made the R-T-C
necessary or will H.R. 1858 (or a bill like it) give us another reminder this decade?
If we get another lesson the resulting problems will be much closer to home — your

client's home that is. (Details inside) B

Beware of Bankruptcies

Please be aware that the
basic title search will not
reveal bankrupftcy filings.
A separate search of the
bankruptcy records in the
Federal District where
the parcel is situated
must be conducted in
order to reveal whether
the seller has filed for
bankruptcy.

A service has recently
been implemented which
may make it easier for
some of you to conduct
bankruptcy searches.
The service, called the
Voice Case Identification
System (VCIS), is now
available in both the East-
ern and Western Districts
of Pennsylvania. Access-

ing VCIS by entering the
name of the seller will pro-
vide you with the following
information: whether a
bankruptcy has been filed,
and if so, the chapter and
case number, date filed,
presiding Judge, and cur-
rent status of the case.

Simply call VCIS using a
touch tone telephone, and
follow the instructions. The
VCIS numbers are:

Eastern District:
(215) 597-2244
Western District:
(412) 355-3210

Unfortunately, VCIS is not
available in the Middle Dis-
trict of Pennsylvania. B

COVER THE
FACTS
ON YOUR
FAX COVER

In order to avoid delay in
the processing of your
Commitments and Poli-
cies and o assure a quick
response to questions,
please be sure that your
fax cover sheet contains
at least the following infor-
mation (where appli-
cable):

a) Your name;

b) Your telephone and
fax numbers;

¢) Your Commitment/
Policy number; and

d) The name of the
individual at Penn
Attorneys to whom
the fax is being
directed. B




Banks Selling
Title Insurance:

Recent Developments

Inthe January and April, 1993 issues of our Newsletter,
we reported on attempts by banks, including one Penn-
sylvania lender, to become involved in the business
of issuing title insurance.

Obviously, widespread involvement of banks in title in-
surance would not bode well for real estate attorneys.
The American Land Title Association (ALTA), which rep-
resents the title insurance industry, and which is op-
posed to banks selling title insurance, has since won
cases which prohibit banks from selling title insurance
outside of very small towns (cf. ALTA v. Ludwig).

Because of this litigation, most lenders have taken a
“wait and see” position with respect to getting involved
with title insurance.

Now, however, lender interest in getting involved in pro-
viding title insurance is being stirred up again because
of hearings underway by the U.S. House of Represen-
tatives Banking Committee regarding H.R. 1858 (The
Financial Institutions Regulatory Relief Act).

Provisions in proposed H.R. 1858 would allow bank
holding companies to acquire or establish insurance
agencies and companies.

ALTA wishes the public to recognize the inherent dan-
gers in allowing lenders to sell title insurance.

First, with traditional title insurance, the agent is inde-
pendent from the underwriter; losses suffered by un-
derwriters are often recovered from agents. Lenders
serving as both underwriter and agent will not have the
ability to recover losses caused by title claims.

Second, earnings on title insurance average only 3% of
what a lender earns on the average loan transaction.
Priorities will dictate that lenders insure over title risks
in order to “make the deal.”

Third, even though lenders are prohibited from insist-
ing upon the use of a specific title insurer, it is likely that
borrowers will feel that their chances of having their
loans processed will be greater if they purchase title
insurance from the lender-owned agency. ‘

More on Bankruptcy:

Preferential Transfers

A bankruptcy search will in-
form you as to whether a
party has filed bankruptcy
up to the date the search is
conducted.

However, a search will not
protect your client from the
possibility that the sale could
be determined to be a pref-
erential transfer under sec-
tion 547 of the Bankruptcy
Act. A preferential transfer
may be deemed to have oc-
curred when a debtor trans-
fers property within 90 days
before filing, or after filing
bankruptcy.

To help protect yourself from

claims as aresult of prefer-
ential transfers, you should
prepare an affidavit to be
signed by the seller at each
closing wherein the seller
states that he has not filed
bankruptcy and will not do
so within 90 days after the
closing.

Please note that PennAttor-
neys’ standard Buyers’ and
Sellers’ Certification does
not include language cover-
ing bankruptcy. However,
we now have a Long Form
Certification which includes
this language. Please con-
tact us if you would like a

supply. B

TOP is lllega

We reported to you about
Norwest Mortgage Inc.’s
Title Option Plus (TOP) pro-
gram in our First Quarter,
1995 issue of “Title Talk.”

TOP is touted by Norwest as
an altemative to traditional title
insurance, wherein Norwest
Mortgage guarantees title to
the property for a fee which is
slightly less expensive than
the typicalftitle insurance pre-
mium. In essence, Norwest is
self-insuring its mortgages
thereby attempting to circum-
vent the need to obtain title
insurance through an inde-
pendent underwriter.

In PA

The Pennsylvania Insur-
ance Department has
taken the position that the
TOP program is title insur-
ance (as defined by 40 P.S.
§ 910-1). Since Norwest
Mortgage is not licensed as
atitle insurer in Pennsylva-
nia, the Department has
determined that TOP con-
stitutes the unlicensed
transaction of insurance in
violation of Pennsylvania
Insurance Laws. The De-
partment has ordered
Norwest to immediately
cease and desist the TOP
program in Pennsylvania.ll

Allow Us....

Your future as an independent closing attorney will be
plaged in jeopardy if lenders are allowed to establish
their own title insurance companies and agencies.

Sometimes the language on one of our Certification forms does
not quite fit a particular situation you are confronted with.

Please do not alter Certifications without consulting Penn
Attorneys. Allow us to provide you with the appropriate modi-
fication language. il

Itis imperative that you contact your member of Congress
to voice your opposition to this pending legislation. B




Restrictive Covenants
And Civil Rights

Restrictive covenants, of-
ten found in deeds, or in

separate restrictive cov- |

enant agreements, im-
pose limitations on how a
particular parcel of prop-
erty may be used.

The Civil Rights Act, 42
U.S.C. § 3604 (1968),
states that it is unlawful “to
make, print or publish, or
cause 1o be made, printed
or published any notice,
statement or advertise-
ment, with respect to the
sale or rental of a dwelling
to any person because of
race, color, religion, sex,
handicap, familial status, or
national origin.”

This statute has been inter-
preted by the Department
of Justice as applying to re-
strictive covenants.

Therefore, if your abstract
reveals restrictive cov-
enants based on any of the
classifications listed in 42
U.S.C. § 3604,

Eirst, do not distribute cop-
ies of the covenants to any-
one without first crossing
out or whiting out the of-
fending restriction.

Second, make sure that

copies of the restrictions

contain the following lan-

guage on the first page:
“restrictions indicating a
preference, limitation or
restriction based on race,
color, religion, sex, handi-
cap, familial status, or na-
tional origin are hereby
deleted to the extent such
covenants, conditions
and restrictions violate 42
U.S.C. § 3604(c)."

Also, please make sure
you alert Penn Attor gyg
so that we can make the
appropriate notation on
your Commitment.

If you have questions as to
whether a particular restric-
tion violates 42 U.S.C. §
3604, please contact Penn
Attorneys. i

MOBILE HOME ALERT!

No, a tornado is not on the way. Now that we have
your attention, please be reminded that we must be
notified when a mobile home exists or is intended
to be placed on a property. If so, requirements will
appear on your Penn Attorneys Commitment in-
structing you to certify that no encumbrances are
noted on the title, and that all taxes, including any
special trailer assessments have been paid. We will
also provide you with a form upon which you must
furnish proof of surrender of the trailer title. Please
feel free to call us if you have any questions. il

Conveyancing of Partnership Property:

General vs. Limited
Partnerships

Pennsylvania recognizes two basic types of partnership
entities: the general partnership and the limited partnership.

The creation of a general partnership is determined by the
intent of the partners. A general partnership may be gov-
erned by a written partnership agreement, but such an
agreement is not necessary for the formation of a general
partnership.

On the other hand, a limited partnership must comply with
statutory requirements for organization, including a written
agreement, and the appointment of at least one general
and one limited partner.

With respect to a general partnership, the partners are per-
sonally liable for partnership debts. However, a judgement
against an individual general partner is not considered a
lien against partnership property unless it can be conclu-
sively shown that said judgement is based upon a partner-
ship debt.

With respect to a limited partnership, a judgement against
an individual limited partner is never a lien against partner-
ship property because limited partners.have no liability for
partnership debt. A limited partner’s loss is limited to the
amount of his investment in the limited partnership.

Legally speaking, general partnership property may be held
either in the name of the partnership, or in the name of an
individual partner or partners. However, from a title insur-
ance perspective, we assume that property titled in the name
of an individual or individuals without specific reference to
a partnership is not partnership property.

Where a partnership agreement exists, check to see if the
agreement specifies procedures for conveying property. If
no partnership agreement exists, or if the authority to con-
vey real estate is not set forth, all partners should be re-
quired to join in the execution of the instrument.

Pursuant to statute, the terms of a limited partnership will
usually be set forth in a written limited partnership agree-
ment. Said agreement will usually set forth how and under
what circumstances partnership property may be conveyed.
Limited partnership property may only be conveyed by its
general partner or partners in accordance with the proce-
dures set forth in the agreement.

Lastly, whether the partnership is limited or general, prop-
erty held in the name of a partnership may only be con-
veved in the name of the partnership. il



BULLETIN BOARD

PENNATTORNEYS WELCOMES THE FOLLOWING
NEWLY APPROVED ATTORNEYS:

Stuart M. Golant, ESQ. ..ceceeeviveercinrercercceceeee e Bradford
Gerald F. Strubinger, Jr., ESQ. oveeoieeiirecrneeetereen e Carbon
Maria Battista Kerle, ESQ. «coeeieireci s Clarion
Dean B. Lipson, ESQ. .covcevvceriennniiincnnennsen s Montgomery
Brian W. Bolash, ESQ. ....cocoveriiiccecrcinnrc s e Erie
Brian M. McGowan, ESQ. .....cccooerrernerinnince e Erie
Theresa J. Malski-Pezak, ESQ. ...ccooceecinivernnriiieiienns Lackawanna
Michael A. Balducci, ESQ. ...ovocvevrerrnreciieciienieen, Northumberland
Frank M. Como, ESQ. ..ocevecvriercieeneecceeneeeenne Tioga (Waverly, NY)
Frederick C. Luther, ESQ. «covoeveeeieeniicernenee Tioga (Waverly, NY)
Thomas D. Watson, ESQ. «cccocvverceirrercrinn e, Crawford
Lee S. Acquista, ESQ. ..o Erie
Sherry A. Schwalbach, ESq. .c..ccooveererirercrernnenneescsniesne Luzerne
Dennis Luttenauer, ESQ. ..cccveocieerevmenrencienir e McKean
Joseph P. Yannuzzi ESq. ....cccovermvninectinininnniennnens Northampton
David M. Bogaczyk, ESQ. «eveceecveevrieers i Tioga
Keith H. Clelland ESQ. ...cceovevenerrceriiieiiienenincissie s Erie
JOhN G. Gent, ESQ. .oooveeeecieeer ettt ssasasenee Erie
Timothy M. Zieziula, ESQ. ...covccverecereiimeincinctrnitir s Erie
E. Jerome Brose, ESQ. «coceverrrceeninccrecerrerrrcsiseniinns Northampton
Thomas R. Elliott, Jr., ESQ. ccccovvecvininniinnninnrcirinine Northampton
Robert McANdrew, Jr., ESQ. oocooeeeeeveeenrrcecn s Northampton
Frank S. Poswistilo, ESG. ..c.ocooceerevirceceerirnieninesninns Northampton
Michael W. Showers, ESq. ....c.cccvnievieniiinieiniviennnes Northumberiand
Robert L. BOyer, ESG. ovcievirerrererrrers s sinensssinnsnen v Venango

Absolutely
FREE!

If your office would like a
refresher course on ap-
plying for title insurance,
please contact us to set
up an appointment.

Someone from Penn At-
torneys will meet with you
in your office and review
forms, commitments, poli-
cies and title issues. This
review session may be
particularly helpful in
those offices with new
staff members. Also
available is training on our
“Instant Policy” program,
which allows you to re-
lease a completed policy
to the lender within days
of the closing. &
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